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This column is sponsored by the
CBA Alternative Dispute Resolution
Committee. The articles printed
here describe recent developments
in the evolving field of ADR, with a
particular focus on issues affecting
Colorado attorneys and ADR
providers. Mediation is negotiation with

the assistance of a neutral
third party.1 As distinguished

from an arbitrator, a mediator does not
have the power to impose a resolution.2
Co-mediation involves two or more me-
diators working together to assist the
parties in dispute resolution.3 It is a
process that parties might wish to con-
sider in multi-party complex cases, as
well as cases requiring gender balance
or technical expertise.4 This article pro-
vides a general overview of the different
types of co-mediation that are available
to Colorado attorneys to help resolve
their clients’ disputes. It also includes a
discussion of considerations and benefits
of co-mediation.

Types of Co-Mediation
There are several types of co-media-

tion that parties can use to help resolve
disputes. These include peer mediation;
lead/assistant or lead/student media-
tion; and med/arb, all of which are dis-
cussed below.

Common goals of all types of co-medi-
ation are to:

• provide an extra set of eyes and ears
to help resolve the dispute

• organize the mediation process be-
fore the start of the actual media-
tion

• speed up the mediation process and
encourage prompt agreement of the
parties

• facilitate effective follow-up after
completion of the mediation.

Peer Mediation
In multi-party cases with multiple is-

sues, parties might want to consider

peer mediation or co-equal mediation,
where mediators of equal stature work
together as a team. The mediators can
divide issues and parties according to
expertise, suitability, and compatibility,
while also coordinating their tasks.

For example, in the construction con-
text, one peer mediator can work with
the project owner, the design experts,
and the general contractor, while the
other peer mediator can work with the
general contractor and its subcontrac-
tors. Both mediators might have to work
together on coverage issues.

In some cases, the parties might opt
for a mediation team that includes a
lead mediator and an industry expert.
The lead mediator/technical expert com-
bination can be useful in a variety of cas-
es, including those involving professional
liability, health care, intellectual proper-
ty, and international law. The technical
expert can serve as a co-mediator or as a
consultant for the mediator.

When the technical expert serves as a
consultant, the disputing parties will
supply the mediator with the issues and
data, work with the mediator to frame
the key questions for the expert, and al-
low the mediator to be the contact per-
son for the expert. In such instances, the
expert can provide a report and/or at-
tend the mediation.

Examples of neutral experts that par-
ties might consider employing in the
context of personal injury cases include:
governmental benefits specialists, life
care planners, rehabilitation experts,
neurophysiologists, and structured set-
tlement specialists. In business and real
estate cases, the parties might agree to
employ joint forensic accountants, ap-
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praisers, and cost estimators. Of course,
all experts must have a reputation for
honesty, integrity, and neutrality.

Lead/Assistant and 
Lead/Student Mediation

In addition to co-equal mediation, oth-
er forms of mediation include lead/assis-
tant mediation and lead/student media-
tion, where an experienced or lead medi-
ator works with an assistant or student
mediator. In mediation, a variety of inter-
ests and motives are in play. For example,
in a defense caucus, attorneys, adjusters,
and clients all might have somewhat dif-
fering underlying objectives. Interests, ob-
jectives, and negotiation styles are varied;
thus, an extra set of eyes and ears is very
helpful to the lead mediator and the new
mediator, as well as to the parties.

Med/Arb
Another type of co-mediation, common-

ly referred to as “med/arb,” involves one
mediator and one arbitrator. While the
mediator conducts the mediation, the ar-
bitrator listens to the information shared
in the general sessions and considers the
non-confidential written submissions of
all parties.5 The arbitrator reaches find-
ings but does not share those findings un-
less an impasse is declared. If an impasse
is declared by the mediator, the arbitra-
tor’s ruling is disclosed and governs. Be-
cause the arbitrator has the power to im-
pose a resolution, his or her presence
might create the incentive for parties to
reach a mediated resolution.

In some instances, one person may play
both roles.Thus, in med/arb, the mediator/
arbitrator first serves as a mediator and
tries to persuade the parties to come to a
negotiated resolution. However, if that ef-
fort fails, the mediator switches hats and
issues a ruling as an arbitrator.

Co-Mediation 
Considerations
And Benefits

Co-mediation requires careful prepara-
tion, planning, and communication be-
tween the mediators, as well as between
the mediators and the parties. Also, co-
mediation allows mediators with different

talents and expertise to help the parties
actually determine the direction the me-
diation process will take to resolve their
dispute. Efficiency is enhanced because
the mediators can divide the work before,
during, and, if necessary, after the media-
tion.

Designing the 
Co-Mediation Process

Parties need not worry about the coor-
dination required for effective co-media-
tion. Co-mediators must plan how and
when to: (1) organize the mediation; (2) di-
vide the work; (3) confer during the medi-
ation; and (4) report back to the parties.6
Like any team, co-mediators must work
together to develop a process and effective
schedule for the mediation.

When designing the process and sched-
ule for the mediation, mediators and par-
ties should confer about the following
issues: (1) timing of the mediation; (2) pre-
mediation discovery or information shar-
ing that must occur; (3) participants who
must be at the mediation table; (4) use
and scheduling of pre-mediation meetings
or caucuses attended by the parties and
mediators; and (5) design of the mediation
process itself.7

After the parties design the mediation,
the co-mediators start working with them
to get the case ready for mediation.For ex-
ample, in a construction case, one co-me-
diator might work with the parties on cov-
erage issues while the other works on dis-
covery issues. The mediators also might
divide the responsibility of working with
the general contractor and its subcontrac-
tors and the responsibility of working
with the architect and the design team. In
short, the mediators divide the work to
make scheduling easier and move the
case to a better position for mediation.

During the mediation, in some in-
stances, it makes sense for the co-media-
tion team to stay together. In other in-
stances, it makes sense to split up during
the mediation but reconvene at set times
to check in with each other and review
what has been accomplished.This process
offers the advantage of keeping more of
the parties engaged in a multi-party me-
diation and aids in increasing the pace of
the mediation. For example, in a sexual

harassment case, it might make sense for
the team to stay together for the entire
mediation process. In multi-party cases or
multi-issues cases, the mediators and the
parties might designate logical divisions
of primary responsibility. In all instances,
care must be taken by the mediators to re-
main neutral and avoid the trap of seem-
ing to be the “mediator advocate” for a
particular party.

The more experience the co-mediators
have in working together as co-mediators,
the better the process is likely to work, be-
cause good chemistry and coordination
tend to produce positive results. However,
this does not necessarily mean that the
mediators will always agree as to their
evaluation of a case. If both mediators
present the basis of their varying evalua-
tions in a cogent, thorough, and objective
manner, the parties likely will respect the
fact that they have been presented with
two objective, independent evaluations.
This gives the parties an idea as to how
different judges or juries might form dif-
fering opinions as to the facts of the case.

Efficiency
Many parties assume that co-media-

tion will be more costly than working with
a single mediator.8 However, co-mediation
usually results in shorter, more efficient
mediations and, consequently, less cost to
the parties.9 Also, co-mediation often re-
sults in a faster-paced mediation process,
so that resolution is more likely to occur
and follow-up is more effective.10

One of the biggest complaints media-
tors face in multi-party mediations in-
volves the “dead time” parties experience
while waiting for the mediator to join
their caucus.This dead time can result in
the parties becoming impatient, ill-hu-
mored, or rigid—or even backsliding.11 Al-
so, a sole mediator might feel pressured to
rush the process while in a caucus be-
cause of the perceived time pressure.12 In
such instances, co-mediation will acceler-
ate the pace of the mediation and reduce
problems associated with dead time.13 A
two-party team has a greater opportunity
to build trust and to listen and learn from
the parties while providing feedback.A co-
mediator’s ability to observe and brain-
storm provides the opportunity for en-
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“When co-mediators work on a case together, the give-and-take of direct personal communi-
cation is increased and often is critical in the closing of a settlement.”



hanced strategic planning, greater cre-
ativity, and more risk-taking during the
course of the mediation.

Communications and Trust
Although e-mail and voicemail are use-

ful methods of communication, personal
contact between a mediator and a partici-
pant has enhanced value. When co-medi-
ators work on a case together, the give-
and-take of direct personal communica-
tion is increased and often is critical in the
closing of a settlement.

Additionally, co-mediation teams can
provide comfort and security to the par-
ties by attending to gender diversity, tech-
nical issues, or linguistic diversity. Inter-
national business disputes, employment
cases, personal injury cases, and family
law disputes all could benefit from co-me-
diation. Business dissolutions, family firm
disputes, and professional firm conflicts
might require a lawyer/accountant or
lawyer/business administrator co-media-
tion team. Special mediation teams could
be effective for oil and gas, intellectual
property, and other technical cases.

Follow-Up
Even if a case is not resolved,mediators

might make substantial progress toward
resolution and then follow up with the
parties after the mediation has ended.
Most highly regarded mediators are busy
and unable to follow up as quickly as they
or the parties would like, especially if
there are multiple parties involved. The

involvement of an additional mediator
who fully participates in the mediation
session can make a major difference in
the ability to quickly follow up while there
is still settlement momentum. If this
availability results in a case getting re-
solved, it is hard to argue that any addi-
tional cost of having a co-mediator is not
justified.

Conclusion
Co-mediation is not necessary for all

cases, but is a helpful tool that should be
considered for multi-party and emotional-
ly charged cases. Co-mediators must com-
municate well with each other and with
the parties.Co-mediation teams that have
similar backgrounds can work best in in-
stances such as multi-party tort cases. In
other instances, such as family firm dis-
putes, a male/female co-mediation team
that combines litigation and business
backgrounds might be the best option. In
some instances, such as international
business transaction disputes, a cross-cul-
tural co-mediation team might be the best
method to evoke the trust and under-
standing needed to enable a peaceful res-
olution of the conflict.

Parties must keep in mind the cost of
the lost opportunity to settle and the re-
duced efficiency of trying to have one per-
son do it all when making the decision to
co-mediate commercial, construction, em-
ployment, wrongful death, catastrophic
injury, and multi-party cases. Co-media-

tion often provides efficient, fast-paced
mediation that results in greater satisfac-
tion with the mediation process and with
the end result.
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