
To Americans, “cultural diversity” means experiences
derived from the differences in race, religion, gender,

age, ethnicity and more recently, sexual orientation.  Yet,
this definition is a bit myopic; consider the implications of:
immigration status, socio-economic and marital status,
work experiences (blue collar/white collar,
unemployed/underemployed), education, group memberships
(NRA, ADL, Sierra Club, John Birch Society, Greenpeace,
ACLU, Tea Party Movement), political affiliations,
parenthood, disabled or disadvantaged or other significant
life experiences - as they too, impact the concept of cultural
diversity.  In mediation, parties and other stakeholders
(attorneys, adjusters, etc.) arrive with their own cultural
experiences in tow, as influenced by the relative importance
of the underlying issues.  Often, emotional (love, grief,
anger and/or fear) and rational (legal) issues are intertwined
– refracted through these myriad cultural lenses.  It takes
forethought, preparation and research to integrate the
cultural influences dominating a particular mediation.  In
complex multi-party cases, co-mediation with mediators
who blend their own mix of cultural experiences and styles
may be what the situation requires to create the
opportunities for resolution.  In the end, cultural diversity is
best addressed according to respect, utilizing good
instincts, developing trust, and providing leadership.

I. Introduction

A “successful mediation” encompasses resolution of a
conflict, in a manner satisfactory to all parties.  Satisfactory

has a different meaning, from the individual perspectives of
the normal cast of characters in mediation: a disputant, the
attorney representing the disputant, the insurance adjuster
and the mediator.  How do we achieve “satisfaction” for all
stakeholders, and does it matter?  Questions arise in such
complex situations: how are mediators chosen, and by
whom?  Whose “cultural diversity” is more important for
purposes of successfully resolving a case?  By whose life
experiences and biases should a mediator be guided?  Each
question has a different answer, depending upon the lens
through which we look.  In this article, we explore cultural
diversity and its application in mediation.

II. How Does Diversity Impact the Practice of
Mediation?

A. Cultural Diversity Is Grounded in Individual Life
Experiences and Perceptions 
If one sees a great crowd, one should thank God for
not having made them all of one mind.  For just as
each person’s face is different from another, so is each
person’s mind different from any other mind.  ~Talmud

It is said that culture, though omnipresent – is invisible.1
Only when seen through the lens of another culture, do we
recognize that our lives are guided by a specific set of
social values and norms.  As the United States becomes
infused with other cultures, religions and traditions, we are
no longer a melting pot; we are a lava lamp - illuminating
the ebb and flow of globules that consist of the ethnic,
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religious and social patterns known as
an individual’s life experiences. 

Life experiences are formed through
a variety of cultural elements: gender,
culture, age, race, religion, language,
educational and business background,
country of origin.  They are made up of
different emotional experiences,
different styles of communication,
negotiation and behavioral practices.
We are victims of our own intra-
personal and interpersonal effects.
(The former refers to the effects of
one’s emotions on his or her own
actions; the latter refers to such effects
on the actions of others).2

In this new age of diversity, great
care needs to be taken to acknowledge
the myriad styles of negotiation, conflict
constructs and conflict resolution, even
within our own borders.  Even if
parties in conflict seek mutually
accepted standards of fairness, their
cultural differences may hinder reach-
ing an agreement.3 By way of example,
the Japanese culture views conflict in
terms of mutual blame and coopera-
tion; Americans view conflict as a
win/lose situation, with one party
being right, and the other – wrong.4

B. Attorneys, Their Clients and
Mediators Bring Their Own Life
Experiences and Expectations
to Mediation

For lawyers, mediation is typically a
means to a speedier end: a vehicle for
monetary settlement or case
abandonment.5 The same can be said
for insurance claims representatives,
for whom the bottom line, and
reputation for a particular type of
settlement behavior, is of vast
importance.  Moreover, these
professionals are “veterans” of
litigation and mediation; they know
what they need to do, and what they
expect others to do during this process.

The lawyer arrives in mediation with
past successes and failures in similar
cases, or as against the opposing
counsel.  An adjuster may be notorious
for refusing to settle cases for more
than a minimal sum, or who regards
any attorney who employs mediation
as “weak” or “overly cautious” –
something that may work against the
attorney hoping for future business.  As
mediators, we too, are vulnerable to
“perceived” behavior expectations.6
As veterans ourselves, we are expected
to act in accordance with past media-
tions with the same players.  As human
beings, we act in accordance with our
own life experiences, biases, intra-
personal and interpersonal effects.7

For disputants however, especially
those suffering drastic change of life
events, mediation may be something
else entirely - a place to honor the
human element of a catastrophic loss,
to sanctify human dignity.  It’s a place
for verbal and nonverbal
communication, information sharing,
and storytelling.8 Unlike their counsel,
parties tend to focus on their particular
emotional or psychological objectives
for mediation: attaining an under-
standing, an apology, or acceptance.9
Most parties are unsophisticated in
litigation or mediation – they don’t
know “how things go” during this
process.10 Therefore, they resort to
their own bias “short cuts”: the mental
guesses we make when confronted by
too great a demand for information
processing.  Parties ignorant of the
“mediation dance” and fearful of its
ramifications, impose pre-conceived
notions upon their mediation
experience.11

What we do know is that parties
believe in, and need “Procedural
Justice” – a faith that the process by
which their conflict is resolved - is

fair.12 To have a sense of procedural
justice, the parties must believe 1) they
are free to express their side of the
issue, 2) they will be heard and not
judged, and 3) they can participate in
the structuring of the process.13

III. How Does Diversity Impact
the Mediator Selection Process? 

A. Attorneys Choose Mediators
Based Upon Their Own Life
Experiences, Perceptions and
Biases

Why do attorneys pick a particular
mediator?  What is it about the
mediator that instills a belief that he or
she can get the job done?  From an
attorney’s perspective, a successful
case resolution is either the payment of
a substantial sum to his/her client, or
(in the case of defense counsel), the
dismissal of a case, or at least only a
minimal payment.  Attorneys resort to
their own past experiences: who have
they used in the past; who was thorough,
balanced, knowledgeable, who did
they trust to do a good job, not only
for that attorney’s personal agenda
(referral business, accolades), but for
his/her client (procedural justice).  So,
for the fortunate mediator who has
developed an ongoing relationship
with counsel or an adjuster, he or she is
entrusted with the responsibility of
again, navigating the rocky road to
resolution.  But what of the untried
mediator?  Through what prism is
he/she perceived by experienced
plaintiff or defense counsel? 

Here, attorneys tend to revert to
their own biases and perceptions:
women lawyers comprehend and
experience the processing of their
cases differently from their male
counterparts.14 If he or she feels that a
mediator with a particular diversity or
life experience will be more help to a
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client, then he or she will choose that
mediator.  In high stakes litigation, it
may be that attorneys consider the
untested male mediator first: men
seem to be better equipped to handle
the rock’em – sock’em nature of
negotiations.”15 Not so fast - women
tend to be better negotiators because
they are better listeners and less
aggressive.16 Women tend to focus on
the person; men tend to focus on the
problem and its solution.17 Who is
better for this particular mediation?
Who, indeed?

B. What is Good for Counsel
Though, May not be Good for
the Disputants

The definition of “success” may be
entirely different from the perspective
of the individual parties themselves.
What could possibly define success in
a catastrophic loss conflict?  What
price paid or received can remove the
agony of the loss of a child, or bring
back a permanently disabled husband
to his former physical state?  In a
conflict, trust is broken and
friendships dissolve; love becomes
hate, hate begets revenge.18

Emotion permeates a conflict.  It
can be a source of strength or vulner-
ability.19 Emotion tends to evoke
reciprocal or complementary emotion
in others.20 In mediation, if parties
(male or female) have the freedom to
communicate their anger, their grief or
fear, it can go a long way towards
diffusing emotional barriers, allowing
a family member or other stakeholder
to move forward more productively.
For them, success may be the ability
to express the agony of a loss or the
fear of the future, to gain some
comprehension of the logistics behind
an event, or to find some sense of
closure.  This may have nothing to do
with the agenda of their counsel, or the

adjuster reviewing the “occurrence”
provision of a claims-made policy. 

C. Mediators Must Be Fluid in
Dealing with all Parties at the
Table, along with their Own
Diverse Intra/Interpersonal Bias

What qualities should a mediator
possess to handle all perspectives of a
successful resolution?  The successful
mediator must recognize the influence
of diversity in conflict.  By doing so,
he or she can avoid serious misjudg-
ments, which not only can lead to
compounding the conflict, but destroy-
ing any trust gained.  A mediator needs
to acknowledge his/her own cultural
differences, and be aware of both the
commonality and any existing discord.
It’s important for a mediator to be
open and accepting of the diverse life
experiences before him or her.  He or
she gains trust with all parties by
offering an honest, “palms up”
approach to the legal and emotional
situation at hand. 

Objectivity, integrity and a commit-
ment to the process are crucial to a
mediator’s credibility.  Finding
commonality where possible, lending
an ear, an eye and perhaps a shared
story of a common experience, develops
bonds of trust between the mediator
and the party or attorney.  By helping
parties overcome bias and ingrained
perceptions, a mediator can avoid
escalating existing conflict.  By taking
advantage of the mediator’s own
diversity – his or her life experiences,
ethnicity, religion, culture and talents –
mediators can work in conjunction
with the parties, their attorneys, the
insurance adjusters, and the collective
bowl of life experiences, to fashion a
resolution that makes sense from the
head as well as the heart.

IV. A Mediator’s Diverse
Background Aids in a Better
Case Resolution

Mediators use their own life
experiences to form a connection with
the parties: but most importantly, they
must listen, really listen, to bear
witness.  They may forge a bond with
a grieving party, if possible - creating a
subtle union of trust and understanding
between “fellow travelers” in grief.21
Utilizing active listening skills and,
when appropriate, self-disclosure, are
important tools that can create a
connection that assists in the multiple
levels of resolution.22 A mediator with
similar life experiences may share a
common episode, allowing a party to
see that he or she is not the only trave-
ler on that particular road.  Even
where the experiences are not the
same, a skilled mediator can draw
from his or her own familiarity,
finding the pain experienced and
transposing it onto the disputant –
enabling the mediator to honestly
empathize with the particular pain
experienced as a result of a loss.

A mediator’s past experience as a
former plaintiff or defense litigator,
judge, in-house counsel for one side or
the other, may also allow him or her to
gain credibility with an attorney or
with an insurance adjuster: this is a
mediator who understands the com-
plexities of a lawsuit; of proving
damages at trial; of convincing a jury
of the right thing to do.  It may be that
a mediator’s past experience as
defense counsel lends credibility to the
evaluation that a case may have sub-
stantial problems in the jury room.  On
the other hand, that same life experience
gives a mediator the integrity to draw
back the curtain hiding an unrealistic
defense settlement offer, a distorted

Colorado Trial Lawyers Association Trial Talk April/May 2011 35

Epstein & McDonald | ALTERNATIVE DISPUTE RESOLUTION



case evaluation or the need to pull back
on promises made to an insurance
carrier.  Sharing this acquired “know-
how,” mediators establish reliability
and rapport with counsel, adjusters and
their clients.  This trust is what will
sustain them and the parties if, and
when a mediator must deliver less than
positive news from the other side. 

V. The Bearer of Bad News:
Assuming the Groundwork has
been Laid, Mediators Use
Diversity When Lawyers and
Their Clients Need Realistic 
Risk Analysis

As mediators establish an affinity
with parties and attorneys, both indivi-
dually and collectively, mediators gain
credibility for the “tough moments”
when they must deliver the bad news:
the true value of the case may not be
what the attorney has promised; the
chance of success at trial may not be
what the attorney thinks he/she can
deliver to the client; the settlement
offer may not be what the client
anticipated.  To bear this news
successfully, a mediator must have
established sufficient credibility to
enable a party to both receive and
honor the information.  A mediator
achieves this by way of 1) his/her
reputation for integrity and honesty,  
2) the trust established between the
attorney or insurance adjuster, and the
mediator in past mediations, or 3) the
existing trust and rapport that has been
built up between mediator and party
during the existing mediation. 

VI. How Do Mediators Sprinkle
Diversity to Move the Process
Along or to Lighten the Mood?

It’s a mediator’s responsibility to
create an environment that encourages
parties to process the factual and
emotional information expressed by

others.  The mediator must assist all
sides (defense and plaintiff alike) to be
heard, understood and not judged.
Mediators are the navigators on this trip:
they must keep the ship moving forward.
If interspersing a bit of cultural diver-
sity can help - a childhood story
imparted, a tale of old folklore, a
religious yarn or some analogy linking
a common message - so much the
better.  It’s immaterial that the religion
is different, or the culture is dissimilar:
what is important is the meaning and
the intent, “I’m here, I hear you, and I
feel your pain.”  Where there are
greater similarities, so much the better.
Where there is not, a mediator mindful
of the emotion and experiences
discussed during sessions can provide
an empathetic shoulder to figuratively
lean on throughout the process.

Where there are co-mediators, each of
a different gender, each party has the
opportunity to be seen through the lens
of the same gender; they may be heard
and understood by “one of his or her
own.”  We, as co-mediators, lend two
sets of eyes, ears, and two open hearts
to the process.  We bring two sets of
life experience to the table.  Where we
are diverse as between ourselves
(different religions, generations,
hometowns and legal experiences), we
give parties a well- rounded balance in
our approach to their conflict resolution.

VII. The Bottom Line: How
Mediators Use Diversity to Get
the Deal Done

Good mediators work with parties to
facilitate a mutually acceptable
solution.  Great mediators employ all
techniques they possess not only to
find a mutually acceptable resolution
for the defendant as well as the
plaintiff, but also to assist parties
needing to travel the emotionally

painful road they must journey and to
harness the creative power of catas-
trophe23 in hopes that parties may find
a path that has integrity and balance.24
This does not mean a mediator needs
to be a therapist; only that a mediator
be aware; possessing a mindfulness -
analyzing and perceiving the nature of
something, then forming a thoughtful,
accurate judgment about it.”25 A great
mediator works to see a situation for
what it is, to see the contributing
factors are that led to it, who then
works to act in a way that will benefit
the party who has reached out to him
or her. 

A mediator’s capacity for empathy,
honest communication and working
towards a collaborative result can help
the victim of a catastrophic loss, and
those defendants for which loss the
victim holds responsible.  Finding the
commonality between life experiences,
by using his or her own diversity, pains
and successes, a mediator can lend
heartfelt awareness, validation and a
reality check to both sides. 

This is critical: when a mediator
must then offer thoughts that a settle-
ment offer is the best that will take
place, though lower than hoped for –
there is integrity in the presentation: a
credibility and confidence attached
thereto.  Parties feel safe to trust in the
fairness of the process, in the proce-
dural fairness of the circumstances and
the outcome, though it may not have
been what was expected or desired.
The plaintiff understands the implica-
tions; the adjuster trusts the candor. 

VIII. Personal Experiences from
the Trenches: Catastrophic Loss

In catastrophic loss, a party’s
suffering is profound, so it is more
difficult for parties to let go of their
pain and anger, as their identities have
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fused with their suffering; they are
uncertain who they will be without the
conflict.26 Viewing information
through the distorted lens of “accuser
bias,” parties easily attribute
responsibility for harmful behavior –
“it is not only what people do to us
that drives our response to them, but
why we think they did it.”27 When
someone acts in a way that causes us
harm, we tend to hold him or her
excessively responsible.28 When a
parent’s crushing grief over the loss of
a child can render him/her paralyzed,
the anger resulting from such a loss
can hold another unreasonably or
excessively responsible; without
management, this grief can lead to a
blinding anger, ignoring all factors
beyond any of the defendants’ control. 

Defendants, on the other hand, may
suffer from their own set of excuser
biases: where a defendant refuses to
see his proportional responsibility,
instead focusing on factors beyond his
control that explain away his own
behavior.29 A defendant, who cannot
see his or her part in a tragedy, accuses
others of superseding negligence.  The
adjuster who does not want to see the
claimant’s perspective (or that of his
own insured), focuses on factors
beyond that which is before him/her:
an insured has extended beyond the
policy conditions; the claim does not
fall within the policy parameters, or
claimant has no case, so why settle?

What can we, as mediators, do?
Asking “why” questions reveal what is
important to each party, lay and legal
alike.  As people lend voice to their
interests, they admit to themselves, the
mediator and the opposing side that
they are prepared to act with integrity,
claiming no more than what truly
belongs to them.30 Achieving this,
parties alter their anger, frustrations or

acts of coercion into acts of collabor-
ation, inviting others to follow suit.31

IX. Conclusion: 

Culture shapes us much as a
powerful, meandering river shapes the
shoreline.  Just as tributaries, storms
and flash floods influence a river’s
path, so too, do the crosscurrents of
cultural norms and perspectives
influence an individual’s view of
conflict.  Mediators must be mindful
of how cultural diversity shapes the
course of conflict and be ready to ride
the cross currents with awareness,
respect, sensitivity, and wisdom.
Patience, calmness, mindfulness and a
feeling for storytelling are some of the
traits necessary for building a sturdy
ship to sail the rough waters of cultural
diversity. ���
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