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hen selecting a mediator, most parties scout the field

and choose based on the mediator’s experience in the
courtroom, approach to the process, and depth of experience.
These are sound selection criteria, but given that mediation is
as much an art as it is a science, we propose a more effective
approach, one that includes the four traits of legal intelligence,
mindfulness, emotional intelligence and courage. This article
examines these core traits and suggests a new selection para-
digm for counsel to observe when choosing a mediator.

Legal Acumen

Most experienced mediators have the legal skill to
efficiently process the case law, jury instructions, expert
reports and relevant facts typically provided by counsel.
But mediation also requires an open and inquiring mind
with the ability to separate the irrelevant from the pertinent,
to assess the merits of the case, to absorb and react to argu-
ments, and to provide clear, candid and concise feedback to
all parties efficiently. In sum, a mediator with legal acumen
has the ability to study cases on short notice, sift new infor-
mation insightfully and skillfully, and provide wisdom in
addition to knowledge.

Mindfulness

Jon Kabat-Zinn has defined mindfulness “as paying atten-
tion in a particular way: on purpose, in the present moment
and non-judgmentally.”" Victor Frankl speaks of the space
between stimulus and response, while Thich Nhat Hanh refers
to “keeping one’s consciousness alive to the present reality.”

From the perspective of a mediator, mindfulness is a multi-
dimensional zone of listening, hearing and feeling during the
period of mediation. Mindfulness means understanding one
another in the context of conflict, hearing what is said and left
unsaid and sharing insight based on what the mediator has
absorbed and understood. Mindfulness allows a mediator to
understand the parties before him in a deeper sense and this
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better enables the mediator to meet these goals. A mindful
mediator stays calmly present and “clear seeing,” as
Kabat-Zinn advises in Mindfulness for Beginners, as well
as attentive, discerning, compassionate and empathic.> He
is calm in the midst of the sea of conflict.

Emotional Intelligence

Peter Salovey and John D. Mayer define emotional intel-
ligence as “the ability to monitor one’s own and other’s
feelings and emotions, to discriminate among them and to
use this information to guide one’s thinking and actions.™
In Emotional Intelligence, Daniel Goleman expands upon
this definition by noting five main domains of emotional
intelligence: 1) knowing one’s own emotions, 2) managing
emotions, 3) motivating oneself, 4) recognizing emotions in
others and 5) handling relationships.’

People in conflict are in the midst of change, turmoil, grief,
anger and fear. The best mediators understand the emotional
context of the parties and create a calm and safe space for the
parties to work through their emotions and differences. Unlike
mediators who rush to resolve a case, mediators with the trait
of emotional intelligence understand that parties may need
resolution on a deeper level and guide the mediation process
accordingly. They understand that unless they address the
parties’ emotions and associated feelings, settlements can feel
“crammed” and parties will be left with a sense of injustice.
The conflict, if resolved at all, will feel like resolution by fiat
and control will feel to be in another’s hand. One can assume
that when mediators are aware of the emotions of the different
parties they can make everyone feel a sense of justice.

Courage

In his exploration of the courage trait, Mark Nepo defines
courage as “going into the unknown in spite of all the fears.”
The coward, he writes, “listens to his fears and follows them,
and the courageous person puts them aside and goes ahead.””
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As Nepo explains, “It takes courage to
find one’s way to an inner core, and to
face the lion of fear.” In her seminal
work on fearlessness, Pema Chodron
urges us to be spirit warriors in the
face of fear.®

Before helping parties, mediators
must face their fears in a logical and
cogent manner; they first need the cour-
age to take their own measure. In order
to allow the parties to express their emo-
tions of grief, anger, and fear, mediators
need the courage to listen mindfully.
Empathic and compassionate dialogue
may require the courage of appropriate
self-disclosure. People open up and
connect with the other who “gets” it.

When necessary, mediators need to
have courage to be a reality check for
an opposing party. Mediators are the
only neutral individuals in the entire pro-
cess that have the courage to tell parties
what their attorneys will not tell them.
In some cases, mediators may need cour-
age to find the creative solution necessary
for closure. Self-awareness, self-esteem
and self-actualization are the hallmarks
of a courageous mediator prepared to
mediate parties to a place they may fear
to go: closure of the conflict.’

Conclusion

In short, when selecting a mediator
for a case, do your homework. Start with
courtroom experience, approach to the

process and depth of experience, but then
extend your inquiry to include legal
acumen, mindfulness, emotional intel-
ligence and courage. Chances are the
mediator with the right balance of traits
for your case will be more likely to help
you and your client achieve a satisfac-
tory result and truly end the conflict. Aaa
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